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during the year and the Princess had received great sym-
pathy in the work which she was trying to carry forward for
the benefit of the suffering. Hants contributed .e469, Oxon
&pound;288, and Bucks .6244, and Her Highness desired warmly to
thank all those who had so ably seconded her efforts.

Looking Back.
FROM

THE LANCET, SATURDAY, Dec. 20th, 1828.

There was one feature in the late trial which we think
it right to notice, as well from its peculiarity, as from the
influence which the decision of LORD TENTERDEN will prob-
ably have on all future actions for libel against the editors
of public, journals. By a whimsical interchange of profes-
sional functions, the first common lawyer at the bar became,
upon this occasion, the expounder of points of surgery, and
the editor of a medical journal, having made his election
to address the Jury in his own behalf, was reduced, by the
etiquette of the bar, to the necessity of arguing a point of 
law. "He who wins may laugh," saith the proverb, and
therefore, while we ha7e some reason to congratulate
ourselves on the success with which we performed the part
of lawyer, for we beat Sir JAMES SCARLETT on the point of
law, we may also be permitted to laugh at the ludicrous figure
which Sir JAMES made in his attempt to enact the character
of surgeon. Sir JAMES, indeed, regardless of that legal
maxim which gives every man credit for skill in his peculiar
calling, threatened, in his speech to the Jury, to expose our
ignorance of surgery, and we girded ourselves up for the

lawyer’s attack on our professional knowledge. The threat,
however, shared the fate of all the assertions made by the
learned Counsel ; it flashed in the advocate’s speech, but
vanished, with a slight smell of sulphur when he came to
the examination of witnesses ; it was vox, sons, azcrcc, wihil.
On the other hand, we maintained our point of law, not only
against Sir JAMES SCARLETT, but against the opinion of our
own Counsel, and we GAINED it. As this is a matter which

may involve consequences of great importance to the liberty
,of the Press, and as the point discussed was misunderstood
in all the Reports of the trial which we have seen in the

’-newspapers, we shall endeavour to make it clear to our
readers.

In general a plaintiff has the right to open his case, and,
by consequence, to have the general reply ;

For courts of justice understand,
The plaintiff to be eldest hand;

but there are some exceptions to this rule, as in actions of
- ejectment and replevin, where the party who has to prove the
affirmative of the issue is allowed to begin. In an action of
trespass, quare clausum fregdt, (Hodges v. Holder, 3 Camp-
bell’s N.P. Reports, p 366,) the defendant admitted sub- istantially the entering of the plaintiff’s close, but pleaded a
right of way. Here the affirmative of the issue being thrown
upon the defendant, Mr. Justice BAYLEY held that he had a
right to begin. The same point arose in the case of
Jackson v. Hesketh (2, fitarkie, N.P.C.,p. 518,) tried at the
,.Lancaster Assizes 1819, and Mr. Justice Bayley, after

having consulted Mr. Baron Wood, decided that the
,defendant was entitled to begin, and to have the general
- reply. Again, in an action of assault and battery (Bedell v.
Russel, Ryan and Moody’s Nisi Priiis -Reports, p. 293,)
where the defendant pleaded a justification only, without the
plea of " not guilty," and the right of beginning was
insisted upon by Mr. Serjeant WILDE for the defendant,
Chief Justice BEST said, I I that but for the authorities cited,
he should certainly have thought, that the onus of proving
.the damages sustained, gave the plaintiff a right to begin ;
but that, as it was of the utmost consequence that the

,practice should be uniform, he should consider himself bound
by those cases, until the matter should be settled in full
court. "

On the authority of these cases we maintained our right
to begin, and to have the general reply. Sir JAMES

1 Excerpt from a leading article on the case of Bransby Cooper v.
Wakley, tried at the Court of King’s Bench, Westminster, Dec. 12th,
1828, before Lord Tenterden and a Special Jury.

SCARLETT, on the other hand, insisted, first, that as the

plaintiff had to show the amount of damages sustained,
the affirmative was thrown upon him, and he was con-
sequently entitled to begin ; secondly, that as our second
and fourth pleas contained negative allegations, as that the
plaintiff bad not performed the operation with the skill
which the public had a right to expect from a surgeon of
Guy’s Hospital, &c., the affirmative of the issue was not
with the defendant, but with the plaintiff. We replied that, as
to the first point, Mr. Justice BAYLEY had decided that the
question of damages never arose until the issue had been
tried ; and that, as to the second point, the allegations in
our pleas were substantially affirmative allegations ; and we
expressed a hope, that the practice which had uniformly
prevailed at Nisi Prius, in cases where the defendant had
justified, would govern the decision of the Court. Lord
TENTERDEN intimated an opinion in our favour; but said,
that as this case was likely to become a precedent for all
future cases of the same kind, and as he had the advantage
of being able to consult two of his Learned Brothers in the
adjoining Courts, he should take their opinion. The Lord
Chief Justice left the Court, and on his return, stated, that
his Learned Brothers concurred with him in the opinion,
that the defendant was entitled to begin, and to have the
general reply.
This decision will, we doubt not, lead to most important

consequences. It is calculated to strengthen the hands of
public writers, and to raise a new bulwark in support of the
liberty of the press, by depriving its enemies of the power
of casting gratuitous aspersions on public journalists, without
being subject to reply and exposure.

ROYAL COLLEGE OF SURGEONS OF
ENGLAND.

AN ordinary meeting of the Council was held on Dec. 13th,

Mr. HENRY MORRIS, the President, being in the chair.The Council congratulated Sir John Tweedy on receiving
the honour of knighthood.

A vote of thanks was given to Mr. and Mrs. Bischoffsheim
for their donation of &pound;40,000 to the Imperial Cancer Research
Fund.
A report was read from the board of examiners in anatomy

and physiology for the Fellowship stating that at the recent
examination 95 candidates presented themselves and that of
these 27 were approved.
A report was read from the court of examiners stating

that at the recent final examination for the Fellowship 48
candidates presented themselves and that of these 19 were
found qualified for the diploma of Fellow but two of them
had not attained the age of 25 years, therefore it was resolved
that diplomas of Fellow should be issued to 17 .successful
candidates.

In accordance with a report from the board of examiners
in dental surgery it was resolved to issue the Licence in
Dental Surgery to 41 successful candidates.
The best thanks of the Council were given to Sir Victor

Horsley for his very interesting and valuable report upon the
brain of Professor Babbage.

It was resolved that Volume III. of the Physiological
Catalogue should be issued.
The museum committee was authorised to consider and to

report as to what steps it was desirable to take with a view
to prepare a new edition of the Pathological Catalogue.
A report was read from the committee of management

submitting recommendations in reference to the appoint-
ment of assessors to the examinations of the London
School of Tropical Medicine. The recommendations were
adopted.
A letter was received from the President reporting the pro-

ceedings of the General Medical Council at its late session.
The best thanks of the Council were given to the President
as the representative of the College on the General Medical
Council.
The PRESIDENT reported the delivery of the Bradshaw

lecture by Mr. Edmund Owen, the subject of the lecture
being "Cancer: its Treatment by Modern Methods." The
best thanks of the Council were given to Mr. 0 wen for his
lecture and he was requested to publish it.
The Council then proceeded to consider the resolutiqns


